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BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


I. Does an administrative proceeding meet the require- 
ments of due process where it does not afford 


(1) . An opportunity to present evidence by witnesses 
and argument by the affected party? 
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(2) An opportunity to confront and cross-examine per- 
sons who have given adverse information as to questions 
of fact? 


(3) A proceeding in which the decision is based upon 
evidence adduced at a hearing? 


(4) A decision-maker who not either responsible for or 
who has not conducted an adversary investigation of the 
party affected? 


II. Is it proper to summarily suspend the authority of 
a previously approved educational institution’s right to en- 
roll nonimmigrant students, where the relevant regulation 
requires prior notice of intent to withdraw approval? 


Ill. Is a regulation which limits an educational institu- 
tion, whose governmental franchise is being revoked, to the 
right to submit written representations and an “interview 
with an authorized representative” consistent with the right 
of due process? 


REFERENCE TO RULINGS 


The District Court below rendered a memorandum opin- 
ion which is set forth at Appendix 9-12. 


This case has not previously been before this Court except 
in connection with a motion for a stay pending appeal, which 
was granted on December 28, 1970. 


STATEMENT OF THE CASE 


The Blackwell College of Business* was established in 
Washington, D.C. in 1941. It was thereafter incorporated as 
a non profit corporation pursuant to the laws of the District 
of Columbia in 1943. In 1945 and again in 1948, the Dis- 
trict of Columbia Board of Education, in its role as State 
Approving Agency for veterans’ educational and training 
programs, approved Blackwell for attendance by veterans 


*Hereafter referred to as Blackwell. 
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for the purpose of taking certain course offerings. There- 
after the College was re-certified in January 1951 for attend- 
ance by veterans of the Korean War. In 1953, the District 
Director of the Immigration and Naturalization Service** 
approved Blackwell as an institution for attendance by non- 
immigrant students, pursuant to the provisions of section 
101 (a) 15 (F) of the Immigration and Nationality Act, 8 
U.S.C. 1101 (a) (15) (F). Blackwell was again approved as 
an institution for attendance by nonimmigrant students on 
October 21, 1965. (Complaint, par. 24; Administrative 
Record, 199-200, 178-179; Affidavit, Dr. Suzanna Black- 
well in support of Motion for Summary Judgment, pars. 

2, 3, and 4). 


Since 1953, when the District Director first approved 
Blackwell for attendance by nonimmigrant students, more 
than 1,000 such students have attended the College, each 
with the approval of the Immigration and Naturalization 

_Service,*** each paying tuition and other fees which have 
provided substantial income for the conduct of Blackwell’s 


educational programs. In reliance upon the expected enroll- 
ment of alien students, Blackwell has developed and main- 
tained classroom facilities and faculty to educate such stu- 
dents. (See Affidavit, supra, pars. 5, 6). 

During the Spring of 1969, the District Director under- 
took an investigation of Blackwell following an allegation 
by a “confidential informant” that attendance was not 
required of students at Blackwell. (Administrative Record, 
197-198; Affidavit, Dr. Suzanna Blackwell, par. 7). 

Thereafter, on December 1, 1969, the District Director 
advised Blackwell: 

“Recent visits to your school by an officer of this 
Service, which included interviews of you and your 
staff, revealed that classroom attendance by such 


**Hereafter referred to as District Director. 


***Hereafter referred to as INS. 
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aliens is minimal, and that the majority of these 
students have never actually attended class at all, 
and that less than 10% of them attend classes reg- 
ularly. There is no evidence of record that this 
Service has been kept informed of this lack of 
attendance. 


Title 8, Code of Federal Regulations, Part 214.3 
(j) states in pertinent part that ‘the approval of a 
school shall be withdrawn if it is no longer entitled 
to approval . . . for any reason including, but not 
limited to, the following: ‘(1) failure to submit 
reports required by paragraph (g) of this section: 


....” Paragraph (g) states in part: ‘An immedi- 
ate report shall also be made in the case of each 
nonimmigrant student who fails to carry a full 
course of study, fails to attend classes to the extent 
normally required, or terminates his attendance at 
the institution. This report shall be made on form 
1-20B.” 

You are hereby notified that pursuant to the above 
it is the intent of this Service to withdraw the appro- 
val previously granted. You may, within 30 days 
of the date of this notice, submit written represen- 
tation under oath supported by documentary evi- 
dence setting forth reasons why the approval should 
not be withdrawn. If no response is forthcoming 
within that period, action will be taken on the basis 
of the evidence contained in the record.” (App. 14). 


Blackwell was at no time given access to the records of 
INS relating to the allegation set forth in the letter, or the 
names of any of the students who were alleged never to 
have attended classes, or the names of any students for 
whom nonattendance records had not been submitted to 
INS. (Complaint, par. 9). 


Blackwell was accorded no hearing before INS at which 
it could be represented by counsel, could examine the evi- 
dence adduced by INS, cross examine witnesses or produce 
witnesses on its own behalf. Nonetheless, Blackwell sub- 
mitted an affidavit substantially denying the allegation set 


5 


forth in the District Director’s letter. (Administrative Rec- 
ord, 183-188). 


On January 14, 1970, Dr. Blackwell was interviewed by 
an immigration examiner, F. P. Murphy, in the presence of 
the Assistant District Director for Travel Control of INS, 
D. L. Drummond, and an investigator, J. E. Putnam. No 
record or transcript was made of such interview, but a 
“memorandum of interview” was prepared by the exami- 
ner. (Administrative Record, 177). Thereafter, on Janu- 
ary 21, 1970, the examiner, Mr. Murphy, prepared an addi- 
tional “memo to file” summarizing his analysis of 75 to 
100 files of former Blackwell College students, which con- 
cluded that since October 3, 1969, “the receipts (of required 
forms from Blackwell) have been constant .. .” (Admin- 
istrative Record, 151; App. 15, 16, 17). 


On January 22, 1970, the District Director sent the fol- 
lowing letter to Blackwell: 


“Reference is made to our letter of December 1, 
1969, concerning the approval of your school for 


attendance by foreign students. This letter gave 
notice of the intention of this Service to withdraw 
such approval and cited the reasons therefor. 


Your brief of December 23, 1969, submitted in 
rebuttal has been carefully reviewed and considered 
along with the evidence contained in the record. 
The letter previously mentioned alleged that you 
have failed to submit immediate reports to this 
Service, as required by Title 8, Code of Federal Reg- 
ulations, Part 214.3(g), of students who fail to carry: 
a full course of study, fail to attend classes regularly, 
or terminate their attendance. Your brief lists over 
200 such reports and insists that they were filed on 
a timely basis. However, examination of individual 
student files taken from this list reveals that, to the 
contrary, a substantial number were submitted from 
three months to eleven months later than permitted. 


It is concluded that you have been in violation of 
the aforementioned Code of Federal Regulations, 
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and therefore the approval of your school for attend- 
ance oy nonimmigrant aliens is hereby withdrawn. 
If you desire, you may appeal from this decision. 
Such appeal should be filed within 15 days of the 
date of this notice on the enclosed form I-290B and 
should be accompanied by the required fee of 
$25.00.” (Administrative Record, 150; App. 17, 18). 


No hearing was accorded Blackwell prior to the decision 
of the District Director, inasmuch as 8 C.F.R. 214.3G), 
the governing regulation, provides solely for the submission 
of “written representations under oath supported by docu- 
mentary evidence setting forth reasons why the approval 
should not be withdrawn . . . and (the appearance of) an 
authorized representative of the school . . . for (an) inter- 
view before an immigration officer”. 


Pursuant to 8 C.F.R. 103, Blackwell appealed the deci- 
sion of the District Director to the Regional Commissioner 
of the Southeast Region of the INS at Richmond, Virginia. 
On appeal, Blackwell challenged the decision of the District 
Director upon the grounds, among others, that the revoca- 
tion was entered without affording Blackwell a hearing; 
that the District Director refused to permit counsel to appear 
at administrative proceedings, including interviews; that 
Blackwell was not afforded an opportunity to examine ad- 
verse evidence, or the right on confrontation of adverse 
witnesses, and the right of cross-examination, or the oppor- 
tunity to rebut the information obtained by INS; that prior 
to his decision, the District Director had previously notified 
American consulates that Blackwell was no longer approved 
as an institution of learning for the purpose of issuing non- 
immigrant student visas to impending alien students; that 
prior to his decision, the District Director had refused to 
authorize students to attend Blackwell as nonimmigrant 
aliens within the United States. (Administrative Record, 
140, 101-112. See also Letter, Vice Counsul, Lagos, Nigeria, 
Administrative Record, 86. See also INS file record “Notice 
of intent to withdraw approval mailed 10-2-69” which states 
“for purposes of adjudication this is not an approved school 
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until such time as this action has been resolved” (Administra- 
tive Record, 90; App. 19, 12, 13). 


Following the appeal by Blackwell to the Regional Com- 
missioner in Richmond, INS at the Washington District 
Office, conducted a series of interrogations of various stu- 
dents at Blackwell and recorded sworn statements before 
an officer of INS on various dates between February 6, 
1970 and March 12, 1970. None of the statements was 
taken in the presence of counsel for Blackwell or with the 
right of cross examination. (Administrative Record, 118- 
129). 


On April 29, 1970, the Regional Commissioner entered 
an order remanding the case to the District Director, “for 
reopening to enable (Blackwell) to appear with counsel for 
an interview, inspection of the record of proceeding, fur- 
ther representation, and the District Director’s reconsider- 
ation.” (Administrative Record 68-69; App. 20). 


Thereafter, on May 19, 1970, Dr. Blackwell was allowed 
to review “the record portion of the file” and advised of 
the right to counsel. Between May 25, 1970 and June 13, 
1970, the Immigration Examiner, who had made the orig- 
inal administrative decision (See Administrative Record, 140) 
conducted interrogations of approximately 39 persons and 
obtained from each an affidavit, without affording Black- 
well the right of confrontation or cross examination. (See 
Administrative Record, 21-59.) The allegations set forth 
in all affidavits, except one, related to alleged events which 
predated the issuance of the original intent to revoke Black- 
well’s status as an approved institution on December 1, 
1969. ibid. 


On June 15, 1970, the District Director advised Blackwell 
“that additional evidence has been compiled in support of 
the decision to withdraw Service approval of Blackwell Col- 
lege” and afforded Blackwell an opportunity to examine such 
evidence. (Administrative Record, 62, App. 21). On the same 
date the Immigration Examiner who made the original deci- 
sion entered a memorandum in the file which stated “the 
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College and its attorneys will be allowed to review the 
additional evidence of record, and unless evidence is sub- 
mitted to overcome the foregoing, our decision to withdraw 
will stand.” (Administrative Record, 10). 


On July 1, 1970, Blackwell filed a complaint in the Dis- 

’ trict Court below to seek an injunction to restrain the appel- 
lee and his agents from (1) refusing to approve the extension 
of stays of nonimmigrant students in the United States 
upon the ground that such students are enrolled in Black- 
well College of Business, (2) from refusing to approve the 
admission of bona fide nonimmigrant students to the United 
States upon the ground that they intend to enroll at Black- 
well; (3) for a judgment declaring that the revocation of the 
approval of Blackwell as an institution of learning for attend- 
ance by nonimmigrant alien students in the United States is 
null and void, (4) declaring that no proceedings may be 
undertaken to revoke the approval of Blackwell as an insti- 
tution of learning for attendance by nonimmigrant alien 
students without first according Blackwell a hearing with 
the right of counsel, with the right to have evidence adduced 
at such a hearing, with the right to confront adverse wit- 
nesses and to produce favorable witnesses, with a record 
made of all such evidence, and with findings entered solely 
upon the evidence adduced at the hearing; (5) declaring 
that the provisions of 8 C.F.R. 214.3) which authorize 
the withdrawal of approval of previously approved institu- 
tions of learning without affording a due process hearing, 
are in conflict with the due process clause of the Fifth 
Amendment (App. 1-7). 

Thereafter on July 10, 1970, the District Director wrote 
Blackwell that “the matter was reopened for reconsidera- 
tion’, that Blackwell may “on or before July 27, 1970, 
appear with counsel for an interview, submit additional evi- 
dence, and make further representations . . .” No oppor- 
tunity for a due process hearing, including the right to 
cross examine adverse informants was offered or granted to 
the appellant. On August 13, 1970, the District Director 
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again withdrew the approval of the appellant for attendance 
by nonimmigrant students for alleged failure to file reports 
required by INS. An appeal was taken from that decision. 
That appeal is being held in abeyance pending judicial 
review of the proceedings theretofore conducted. (App. 
22) 


The case below came before the District Court on August 
26, 1970, originally upon appellant’s motion for a prelimi- 
nary injunction, but by agreement between the parties 
below, the Court heard argument upon appellee’s motion 
to dismiss and cross motions for summary judgment. On 
November 4, 1970, the District Court entered an order 
denying appellant’s motions and granting appellee’s motion 
for summary judgment, holding that the “fundamental 
requisite of due process” is satisfied here. (App. 9-12) 


In its memorandum opinion, the District Court distin- 
guised the case of Goldberg v. Kelly, 397 U.S. 254 (1970) 
from the present case holding: 


“The special circumstances facing the Court in Gold- 
berg are not present in this case. Here we are deal- 
ing with administrators of educational institutions, 
not welfare recipients, and these institutions are rep- 
resented by counsel during the administrative pro- 
ceedings. Under these circumstances, the procedures 
of the INS which provides that the school be 
informed of the grounds upon which withdrawal of 
approval is founded, be allowed access to the Serv- 
ice’s records and be afforded the opportunity to 
submit written material for consideration satisfy the 
fundamental requisite of due process” (App. 12). 


An appeal from this decision was taken on November 10, 
1970. 
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RELEVANT REGULATION 


8 Code of Federal Regulations 214.3() provides: 


Withdrawal of approval. The approval of a school 
shall be withdrawn if it is no longer entitled to approval 
under section 101(a)(15)(F) of the Act, or under this 
part, for any reason including, but not limited to the 
following: (1) Failure to submit reports required by 
paragraph (g) of this section; (2) issuance of Certifi- 
cates of Eligibility, Forms I-20, to students lacking 
scholastic, financial, or language requirements; (3) fail- 
ure to operate as a bona fide institution of learning; 
(4) failure to maintain a sound financial conditions; 
(5) failure to employ qualified professional personnel, 
or (6) failure to maintain proper facilities for instruc- 
tion. Whenever a district director has reason to believe 
that an approved school in his district is no longer 
entitled to approval, he shall send it a notice of inten- 
tion to withdraw the approval. The notice shall inform 
the school of the grounds upon which it is intended 
to withdraw its approval, and also shall inform the. 
school that it may, within 30 days of the date of 
service of the notice, submit written representations 
under oath supported by documentary evidence set- 
ting forth reasons why the approval should not be 
withdrawn. After consideration of any representations 
submitted within such 30-day period, or any author- 
ized extension thereof, the district director at the 
request of the school or at his own instance may re- 
quire that an authorized representative of the school 
appear for interview before an immigration officer. 
Prior to making his decision, the district director, in 
his discretion, may consult the United States Office 
of Education. The school shall be notified in writing 
of the decision. If the decision is to withdraw the 
approval previously granted, the school shall be noti- 
fied of the reasons therefor and of its right to appeal 
in accordance with the provisions of Part 103 of this 
chapter. 
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ARGUMENT 
I 


BLACKWELL COLLEGE, AS AN EDUCATIONAL INSTT 
TUTION WHICH HAD BEEN APPROVED BY INS FOR 
ATTENDANCE BY NONIMMIGRANT STUDENTS FOR 
A PERIOD OF MORE THAN SEVENTEEN YEARS* IS 
ENTITLED TO ALL OF THE ORDINARY RUDIMENTS 
OF DUE PROCESS BEFORE ITS STATUS CAN BE 
REVOKED. 


This appeal presents the familiar and recurrent question 
regarding the nature of due process in administrative pro- 
ceedings. 


“Consideration of what procedures due process may 
require under any given set of circumstances”, the Supreme 
Court observed in Cafeteria and Restaurant Workers v. Mc- 
Elroy, 367 U.S. 886, 895 (1961), “must begin with a deter- 
mination of the precise nature of the government function 
involved as well as of the private interest that has been 


affected by governmental action’’. 


By that standard it must be indisputable that Blackwell 
is entitled to a hearing “at a meaningful time and in a mean- 
ingful manner”, Armstrong v. Manzo, 380 U.S. 545, 552 
(1965), and that such a hearing provide not only timely 
and adequate notice setting forth the reasons fora revoca- 
tion of Blackwell’s status, but “an effective opportunity 
to defend by confronting any adverse witnesses and by pre- 
senting [its] own arguments and evidence orally.” Gold- 
berg v. Kelly, 397 U.S. 254 (1970). 


While the Supreme Court has held that “due process we 
law” does not universally require a “trial-type hearing”, i 
decisions indicate that a limitation of the “‘trial-type” oe 
cedures can be sustained only where the private interest is 
a “mere privilege subject to the Executive’s plenary _power” 
or where there is a compelling need for summary proce- 
dures. See Cafeteria and Restaurant Workers Union v. Mc- 
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Elroy, supra, 367, US. at 895 and Snaidach v. Family. Fin- 
ance Corp., 395 U.S. 337, 339 (1969). 


Neither of those considerations apply here. 


The “private interest”’ is the right of Blackwell to follow 
a chosen profession. Cf. Dent v. West Virginia, 129 U.S. 
114 (1888); Schware v. Board of Bar Examiners, 353 U.S. 
232 (1956). 


In Goldberg v. Kelly, supra, the Supreme Court gave 
explicit recognition to the interest of educational institu- 
tions which are dependent upon governmental benefits. 
See 397 U.S. __, footnote 8, citing Reich, Individual 
Rights and Social Welfare: The Emerging Legal Issues, 

74 Yale L.J. 1245, 1255 (1965) which states: 

“[Slociety today is built around entitlement. The 
automobile dealer has his franchise, the doctor and 
lawyer their professional licenses, the worker his 
union membership, contract and pension rights, the 
executive his contract and stock options; all are 
devices to aid security and independence. Many of 
the most important of these entitlements now flow 
from government: subsidies to farmers and business- 
men, routes for airlines and channels for television 
stations; long-term contracts for defense, space, and 
education; social security pensions for individuals. 


A proper reading of Goldberg indicates that the Court 
below put a reverse twist upon the Supreme Court’s 
holding. It was plainly not that those who are beneficiaries 
of governmental franchises and grants be given less proce- 
dural rights than welfare recipients. The citation by the 
Supreme Court of ICC v. Louisville & N.R.R. Co., 227 U.S. 
88, 93-94 (1913); Willner v. Committee on Character and 
Fitness, 373 U.S. 96, 103-104 (1963); Greene v. McElroy, 
360 U.S. 474, 496-497 (1959), at 397 U.S. __; and of 
Ohio Bell Tel. Co. v. PUC, 301 U.S. 292 (1937); United 
States & ICC v. Abilene and S. Ry. Co., 265 U.S. 274, 288- 
289 (1924); Wichita R. R. & Light Co. v. PUC, 260 US. 
48, 57-59; and In re Murchison, 349 U.S. 133 (1955), at 
397 U.S. __; indicates that there were no “special circum- 
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stances” in Goldberg which were invoked to give welfare 
recipients more favored treatment, but rather that those 
persons are to be given the same procedural rights of due 
process which have historically been afforded to those liti- 
gants who have been “represented by counsel during admin- 
istrative proceedings” and who are adept with the written 
word. (See, Memorandum Opinion, App. 11.) 


Thus the nature of the “‘private interest” which Blackwell 
has as an institution which has educated nonimmigrant 
alien students in the United States for a period of approxi- 
mately 17 years warrants the fullest measure of due process 
in any administrative proceeding to deprive it of that status. 


Il. THE SUMMARY ACTION TAKEN BY THE DISTRICT 
DIRECTOR TO SUSPEND BLACKWELL'S STATUS IS 
IN VIOLATION OF I.N.S. REGULATIONS. 


Nor was there any need here for the summary action 
taken by the District Director when, prior even to his own 
notice of intent to withdraw Blackwell’s approval, in viola- 
tion of the INS regulations, 8 C.F.R. 214.3(), he sus- 
pended to Blackwell’s status (see App. 12) and he “sug- 
gested” to American consular officials abroad that “student 
visas be withheld from prospective Blackwell students until 
a final decision had been made.” (App. 13.) 


The procedures prescribed by INS regulations indicate 
that no summary action is warranted to protect any urgent 
governmental or public interest. 8 C.F.R. 214.3(j) allows 
a minimum of 30 days for an educational institution to 
respond to the notice. It permits “authorized extensions” 
of that time period. 8 C.F.R. 103 allows 15 days for the 
taking of an appeal, during which the execution of the 
District Director’s decision is stayed. 


The record here establishes that speed was never a con- 
sideration by INS. The initial interview with Blackwell was 
conducted on May 2, 1969 (Administrative Record, 197); 
the letter of intent to withdraw approval on December 1, 
1969 (App. 14); the withdrawal on January 22, 1970 


14 


(App. 17, 18); the hearing on the appeal on April 17, 1970 
(Administrative Record, 75-84); the Regional Commis- 
sioner’s Decision on April 29, 1970 (Administrative Record, 
68-69); and the last administrative decision after remand 
on August 13, 1970 (App. 20, 22). A period of approxi- 
mately i5 months has thus elapsed during the course of the 
administrative proceedings. 


Regardless of the administrative processing, the circum- 
stances involved here are to be distinguished from those 
matters where there are allegations of immediate physical 
danger, such as North American Cold Storage Co. v. City 
of Chicago, 211 U.S. 306 (1908); Ewing vy. Mytinger and 
Casselberry, Inc., 339 U.S. 594 (1950), or where there is 
a need for prompt action for reasons of military security 
(see Cafeteria and Restaurant Workers Union y. McElroy, 
supra, at 896), or for the exercise of a war power (see 
Yakus v. United States, 321 U.S. 414 (1944) and Bowles 
v. Willingham, 321 U.S. 503 (1944)). 


Ill. THE DISTRICT COURT FAILED TO APPLY THE 
PROPER STANDARDS IN DETERMINING BLACK- 
WELL’S RIGHT TO THE ESSENTIAL REQUIRE- 
MENTS OF A DUE PROCESS HEARING. 


In its Memorandum Opinion, the Court below did not, as 
Cafeteria Workers, supra, requires, determine the nature 
either of the governmental function or of the private inter- 
est involved here. The Court did not advert to any sup- 
posed “plenary Executive power,” the status of Blackwell 
as a “privilege,” or any need for summary procedures. 


The District Court’s holding thus does not meet the 
standard for analyzing the content of administrative due 
process which the Supreme Court’s decisions plainly require. 


Its holding that due process, where the interest affected 
is an educational institution with representation by counsel, 
is satisfied merely by providing (1) information of the 
grounds upon which the adverse action is taken, (2) access 
to the adverse records, and (3) an opportunity to submit 
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written material for consideration—is at variance with the 
many decisions of the Supreme Court and of this Court 
regarding the nature of due process. 


A. The Right To Confront and Cross-Examine 
Adverse Witnesses 


The District Court omits the opportunity to confront 
and cross-examine adverse witnesses. The omission seems 
especially egregious for an administrative proceeding which 
reveals that the investigative officers of INS, relying upon 
their power to compel testimony by aliens in the United 
States (see, Records of Sworn Statements, Administrative 
Record, 21-59, 118-125; see also 8 C.F.R. 287), have 
elicited adverse evidence from witnesses during two separate 
periods; first, after an appeal was taken from the adminis- 
trative decision rendered on January 22, 1970 (see Admin- 
istrative Record, 118-125), and, second, after remand to 
the District Director from the Regional Commissioner (see 
Administrative Record, 21-59). 


The statements of the various affiants here seen would 
appear to have been obtained by INS investigators for the 
deliberate purpose of bolstering an administrative decision 
previously made, a decision made tentatively on December 
1, 1969, and finally on January 22, 1970, despite the fact 
that according to the INS’ own records, the alleged viola- 
tions of the regulations by Blackwell had ended by October 
3, 1969. 


The circumstances here dramatize the truth of the 


restatement in Goldberg v. Kelly, supra, at 397 U.S. __, 
that: 


“In almost every setting where important decisions 
turn on questions of fact, due process requires an 
opportunity to confront and cross examine adverse 
witnesses, citing among ciher cases, Greene vy. 
McElroy, supra, 360 U.S. 474 at 496, 497.” 


That decision observed: 


“Certain principles have remained relatively immu- 
table in our jurisprudence. One of these is that 
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where governmental action seriously injures an indi- 
vidual, and the reasonableness of the action depends 
on fact findings, the evidence used to prove the 
Government’s case must be disclosed to the indi- 
vidual so that he has an opportunity to show that 
it is untrue. While this is important in the case of 
documentary evidence, it is even more important 
where evidence consists of the testimony of indi- 
viduals whose memory might be faulty or who, in 
fact, might be perjurors or persons motivated by 
malice, vindictiveness, intolerance, prejudice, or 
jealousy. We have formalized these protections 
in the requirements of confrontation and cross- 
examination. They have ancient roots. They find 
expression in the Sixth Amendment. . . . This 
Court has been zealous to protect these rights from 
erosion. It has spoken out not only in criminal 
cases, .. . but also in all types of cases where 
administrative . . . actions were under scrutiny.” 


See also Gonzalez v. Freeman, 118 U.S. App. D.C. 180, 
334 F.2d 570, 578 (1964), in which this Court observed: 


“The governmental power must be exercised in 
accordance with accepted basic legal norms. Con- 
siderations of basic fairness require administrative 
regulations establishing standards for debarment and 
procedures which will include notice of specific 
charges, opportunity to present evidence and to 
cross-examine adverse witnesses, all culminating in 
administrative findings and conclusions based upon 
the record so made.” 


B. The Right to an Effective Opportunity To 
Present Evidence and Oral Argument 


The District Court also omits an “effective opportunity 
. . . [to present Blackwell’s] own arguments and evidence 
orally,” Goldberg v. Kelly, supra, 397 U.S. at __. No 
hearing has been accorded to Blackwell, nor is one estab- 
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lished, as Gonzalez, supra, requires, by the administrative 
regulation. See 8 C.F.R. 214.3(j). Only written represen- 
tations and an interview of an “authorized representative” 
are permitted. Armstrong v. Manzo, 380 U.S. 545, 552 
(1965), establishes that such an administrative device, 
without the right to produce witnesses, is not an effective 
opportunity to be heard in a “meaningful manner.” 


C. The Right To Have Evidence Adduced 
at a Hearing 


The District Court omits a requirement that the decision 
must rest on “evidence adduced at the hearing.” Ohio Bell 
Tel. Co. v. PUC, 301 U.S. 292 (1937). Here the “evidence” 
was adduced after the decision. 


D. The Right to a Decision by an Impartial 
Decision Maker 


The District Court omits a requirement that the decision 
maker be impartial. See Wong Yang Sung v. McGrath, 339 
U.S. 33, 45-46 (1949). Here the District Director, who osten- 
sibly made the decision, is charged by the regulation, 8 C.F.R. 
103.1(f), 214.3, with investigating Blackwell, as an educa- 
‘tional institution, and with making the ultimate decision. 
The record establishes that the administrative proceeding was 
conducted by an immigration examiner, who conducted an 
adversary interview of a representative of Blackwell, and 
elicited adversary allegations against Blackwell from a large 
number of persons (Administrative Record, 140, 10). 


IV. THE ADMINISTRATIVE REGULATION, 8 C.F.R. 
214.3(j), IS IN VIOLATION OF THE FIFTH 
AMENDMENT TO THE CONSTITUTION. 


For the reasons given above, an interview with the right 
to submit written representations to officers of INS does 
not meet the requirements of due process. 
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Its deficiency is underscored here by comparison with the 
hearing procedures afforded to aliens, including nonimmi- 
grant students, within the United States. Compare 8 U.S.C. 
1252(b) and 8 C.F.R. 242.16 with 8 C.F.R. 214.3). 


The nonimmigrant student, an alien without the right to 
remain in the United States permanently or indefinitely, is 
given (a) reasonable opportunity to examine and to object 
to the evidence against him, (b) to present evidence on his 
own behalf, (c) to cross-examine witnesses presented by the 
Government, (d) representation by counsel with the right 
to present oral argument, (e) a decision based upon the 
evidence adduced at the hearing. 


Is it compatible with due process to provide less to a 
citizen of the United States who engages in the profession 
of conducting an educational institution, or, as here, to 
a nonprofit corporation which is in good standing under 
the corporation laws of the District of Columbia and is 
approved as an educational institution by the Board of 
Education? 


Moreover, the denial of a due process hearing to Black- 
well undercuts the rights which its students are assured by 
8 U.S.C. 1252(b) and 8 C.F.R. 242.16. 


In a deportation proceeding against a student enrolled at 
Blackwell, the question whether Blackwell is an: approved 
institution would be treated as a “collateral issue,” inas- 
much as the approval of an educational institution is deter- 
mined in a separate proceeding by a different officer of the 
Immigration and Naturalization Service. If Blackwell is 
not able to assert its right to continue as an approved 
institution, all nonimmigrant students who are enrolled at 
Blackwell will be subject to deportation without having the 
issue of the status of the school determined in any hearing. 


Thus the implementation of the rights afforded the non- 
‘immigrant students under the statute and the relevant regu- 
lation requires that the educational institutions which they 
attend be given comparable procedural rights. 
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CONCLUSION 


For the reasons set forth above, the decision below 
should be reversed, 8 C.F.R. 214.3(j) declared invalid, the 
administrative decision declared void, and the appellee 
restrained from giving it effect. 


Respectfully submitted, 


DAVID CARLINER 
932 Pennsylvania Building 
425 -13th Street, N.W. 
Washington, D.C. 
Attorney for Appellant 
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THE BLACKWELL COLLEGE OF 
BUSINESS, A DISTRICT OF 
COLUMBIA CORPORATION 
1510 You Street, N.W. 
Washington, D.C., 


Plaintiff, 


Vv. Civil Action No. 


1987-70 
THE ATTORNEY GENERAL OF 


THE UNITED STATES 
Department of Justice 
Washington, D.C., 


Defendant. 


COMPLAINT 


(Action for an Injunction to Restrain the Immi- 
gration & Naturalization Service From Revoking, 
Without Prior Hearing, the Approval of a School 
for Attendance by Non-immigrant Students, and 
for Declaratory Judgment That Regulations Which 
Permit Such Revocation Without Prior Hearing 
are Void) 

1. This is an action for an injunction pursuant to Title 
11, Section 501 of the District of Columbia Code, for a 
declaratory judgment pursuant to the Declaratory Judgment 
Act, 28 U.S.C. 2201, and for review under the Administra- 
tive Procedure Act, 5 U.S.C. 700. 


2. Plaintiff is a corporation organized and doing business 
in the District of Columbia. 


3. Defendant is charged with the administration of laws 
relating to the admission of aliens to the United States, in- 
cluding students, and is specifically vested with responsibil- 
ity for approving institutions of learning as places of study 
for non-immigrant students. Defendant maintains his office 
in the District of Columbia. 


App. 2 


4. On or about October 21, 1965, the District Director 
of the Immigration & Naturalization Service at Washington, j 
D.C., acting on behalf of the defendant, approved the 
Blackwell College of Business, the plaintiff, as an institu- 
tion for attendance by non-immigrant students, pursuant 
to the provisions of Section 101(a)(15)(F) of the Immigra- 
tion and Nationality Act, 8 U.S.C. 1101(e)(15)(F). 


5. In granting such approval defendant found pursuant 
to 8 C.F.R. 214.3(e) that the plaintiff is a bonafide school, 
that it is an established institution of learning, that it pos- 
sesses the necessary facilities, personnel and finances to con- 
duct instruction in the recognized courses, and that it is in 
fact engaged in instruction in those courses. 


6. Prior to such approval by the District Director of the 
Immigration & Naturalization Service the plaintiff corpor- 
ation had previously been approved for the training of non- 
immigrant students in 1953, and has been a recognized 
institution of learning for such students continuously until 
January 22, 1970. 


7. During the period of more than sixteen years, the 
plaintiff has educated thousands of students, including vet- 
erans under G.I. training programs and aliens whose admis- 
sion was authorized to the United States for the express 
purpose of studying at the Blackwell Business College. 


8. On or about December 1, 1969, Lewis D. Barton, 
District Director of the Immigration & Naturalization Serv- 
ice at Washington, D.C. advised the plaintiff that: 


“Recent visits to your school by an officer of this 
Service, which included interviews of you and your 
staff, reveal that classroom attendance by such aliens 
is minimal, that the majority of these students have _ 
never actually attended class at all, and that less 
than 10% of them attend classes regularly. There 
is no evidence Of record that this Service has been 
kept informed of this lack df attendance.” 


Based upon such allegation, plaintiff was notified that 
pursuant to 8 C-F.R. 214.34), it is: 
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“the intent of this Service to withdraw the approval 
previously granted” 


to the plaintiff as a school for attendance by non-immigrant 
alien students. The plaintiff was given thirty days in which 
to submit 


“written representation under oath supported by 
documentary evidence setting forth reasons why the 
approval should not be withdrawn. If no response 
is forthcoming within that period, action will be 
taken on the basis of the evidence contained in the 
record.” 


9, Plaintiff was at no time given access to the record of 
the Immigration & Naturalization Service, nor was plaintiff 
given the names of any students who were alleged never to 
have attended classes at the Blackwell Business College, or 
the names of any students enrolled at the Blackwell Busi- _ 
ness College for whom non-attendance records had not been 
submitted to the Immigration & Naturalization Service. 


10. Plaintiff was accorded no hearing before the Immigra- 


tion & Naturalization Service at which it could be repre- 
sented by counsel, could examine the evidence adduced by 
the Immigration & Naturalization Service, cross-examine 
witnesses or produce witnesses on its own behalf. Nonethe- 
less, plaintiff submitted a memorandum rebutting the allega- 
tions set forth by the District Director. 


11. On January 22, 1970, without affording the plaintiff 
a hearing prior to his decision, the District Director of the 
Immigration & Naturalization Service revoked the approval 
of the Blackwell College of Business as an approved insti- 
tution of learning under Section 101(a)(15)(F) of the Immi- 
gration and Nationality Act as an institution of learning for 
non-immigrant aliens who are bonafide students. 


12. Pursuant to 8 C.F.R. 103, plaintiff appealed the de- 
cision of the District Director to the Regional Commissioner 
of the Southeast Region of the Immigration & Naturaliza- 
tion Service at Richmond, Virginia. On appeal, the plain- 
tiff challenged the decision of the District Director upon 
the following grounds, among others: 
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(a) That the revocation was entered without afford- 
ing the plaintiff a hearing. 
- (b) That the District Director refused to permit coun- 
sel to appear at administrative proceedings, including inter- 
views. 


(c) That plaintiff was not afforded an opportunity to 
examine adverse evidence, or the right of confrontation of 
adverse witnesses, and the right of cross-examination, or 
the opportunity to rebut the information obtained by the 
Immigration & Naturalization Service. 


(d) That prior to the decision of the District Director 
the Immigration & Naturalization Service had notified Amer- 
ican consulates that the Blackwell College of Business was 
no longer approved as an institution of learning for the pur- 
poses of issuing non-immigrant student visas to intending 
students. 


(e)" That prior to the decision of the District Direc- 
tor, the Immigration & Naturalization Service refused to 
authorize students to attend the Blackwell College of Busi- 
ness as non-immigrant aliens within the United States. 


13. On April 29, 1970, the Regional Commissioner of the 
Southeast Region of the Immigration & Naturalization Serv- 
ice entered a decision in which he declared: 


“Careful consideration has been given to the appel- 
lant’s appeal. 8 C.F.R. 214.36) provides in parts 
«. . after consideration of any representations sub- 
mitted within such thirty-day period, or any autho- 
rized extension thereof, the District Director at the 
request of the school or his own instance may re- 
quire that an authorized representative of the school 
appear for interview before an immigration officer 
.. 2 The appellant appeared for an interview at 
the request of this Service but claims she was not 
given the opportunity she requested to appear with 
counsel. Therefore, the case will be remanded to 
the District Director, Washington, D.C. for reopen- 
ing to enable the appellant to appear with counsel 


App. 5 


for an interview, inspection of the record of pro- 
ceeding, further representation, and the District 
Director’s reconsideration.” 


14. The Regional Commissioner ordered the case “re- 
manded to the District Director, Washington, D.C. for 
reopening”, and action not inconsistent with foregoing. 


15. Thereafter the District Director of the Immigration 
& Naturalization Service afforded the plaintiff and counsel 
the opportunity to examine the immigration file containing 
ex parte affidavits of various persons said to have been stu- 
dents and former students at the Blackwell Business College, 
summaries of statements taken by investigative officers of 
the Immigration & Naturalization Service, and a tabular list 
of students said to have been enrolled in the Blackwell Col- 
lege of Business. Plaintiff was given until June 22, 1970 
in which to submit evidence on its behalf. On June 13, 
1970, plaintiff was advised that “additional evidence has 
been compiled in support of the decision to withdraw Serv- 
ice approval of Blackwell College,” and was thereafter given 
the opportunity to examine the evidence at the office of 
the Immigration & Naturalization Service. 


16. Plaintiff has not been accorded a hearing at which it 
could confront and cross examine the persons who have 
given information to the Immigration & Naturalization 
Service. 


17. Notwithstanding the order of the Regional Commis- 
sioner to reopen the proceedings and to reconsider his 
decision, the District Director has failed to reopen such 
proceedings. The revocation of the approval of the Black- 
well College of Business as an institution of learning for 
nonimmigrant students remains in effect. Instead the Dis- 
trict Director has continued to “compile additional evidence 
in support of the decision to withdraw Service approval of 
Blackwell College.” 


18. The District Director has failed to withdraw his notice 
to American consulates abroad that the Blackwell College 
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of Business is not an approved institution for the purpose 
of issuing nonimmigrant student visas. 


19. The District Director has refused to approve the ex- 
tensions of stays in the United States of bonafide students 
who are enrolled at the Blackwell College of Business. 


10. Asa result of the actions of the defendant, the plain- 
tiff has suffered a substantial loss in enrollment among non- 
immigrant alien students. Unless the actions of the defend- 
ant are restrained, plaintiff will continue to suffer irreparable 
damages as well as loss of good will and reputation. 

WHEREFORE, Plaintiff prays: 

1. For an injunction restraining the defendant and his 
agents from refusing to approve the extension of stays of 
nonimmigrant students in the United States upon the ground 
that such students are enrolled in the Blackwell College of 
Business. 


2. For an injunction restraining the defendant and his 
agents from refusing to approve the admission of bonafide 
nonimmigrant students to the United States upon the ground 
that they intend to enroll at the Blackwell College of Busi- 
_ ness. 


3. For a judgment declaring that the revocation of the 
approval of the Blackwell College of Business as an insti- 
tution of learning for attendance by nonimmigrant alien 
students in the United States is null and void. 


4. For a judgment declaring that no proceedings may 
be undertaken to revoke the approval of the Blackwell 
College of Business as an institution of learning for atten- 
dance by nonimmigrant alien students without first accord- 
ing such college a hearing with the right of counsel, with 
the right to have evidence adduced at such hearing, with 
the right to confront adverse witnesses and to produce 
favorable witnesses, with a record made of all such evidence, 
and with findings entered solely upon the evidence adduced 
at the hearing. 


App. 7 


5. For a judgment declaring that the provisions of 8 
C.F.R. 214(j) which authorize the withdrawal of approval 
of previously approved institutions of learning, without 
affording a due process hearing to such schools are in con-_ 
flict with the due process clause of the Fifth Amendment — 
of the Constitution and are null and void. 


6. For such other and further relief as may be appropri- 
ate. 


BLACKWELL COLLEGE OF BUSINESS 


/s/ Suzanna Blackwell, President 


|s/ 

David Carliner, Attorney for Plaintiff 
932 Warner Building 

Washington, D.C. 20004 

(202) 628-3113 


AFFIDAVIT 
Suzanna Blackwell, being first duly sworn on oath accord- 
ing to law, deposes and says that: 
1. She is the President of the Blackwell College of Busi- 
ness, the plaintiff in this cause of action. 


2. The Blackwell College of Business was founded in 
1941 in the District of Columbia, was incorporated as a 
nonprofit corporation pursuant to the laws of the District 
of Columbia in 1943, and has been in operation continu- 
ously since, offering courses in business administration, sec- 
retarial skills, accounting, real estate brokerage, and data 
processing and programming, among other subjects. 

3. The Blackwell College of Business has been approved 
by the Board of Education and by the Veterans Adminis- 
tration for the education and training of veterans. 


4. In 1953 and thereafter again on October 21, 1965, 
the Immigration and Naturalization Service (hereafter re- . 
ferred to as INS) approved the Blackwell College of Busi- 
ness as an institution for nonimmigrant alien students. 
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5. Since 1953, when the INS first approved the Black- 
well College of Business for attendance by nonimmigrant 
alien students, substantial numbers of such students, in ex- 
cess of one thousand, have attended the College, each with 
the approval of the INS. 


6. In reliance upon the expected enrollment of alien 
students, the Blackwell College of Business has developed 
and maintained classroom facilities and faculty to educate 
such students. 


7. During the spring, 1969, the INS undertook an inves- 
tigation of the Blackwell College following an allegation by 
a “confidential informant” that attendance was not required 
of students at Blackwell College of Business. 

8. The allegation that students are not required to attend 
classes at the Blackwell College of Business is false and the 
INS was so advised. 

9. On December 1, 1969, the District Director of the 
INS advised the Blackwell College of Business that the INS 


intended to withdraw the approval granted to the College 
as an institution of learning for attendance by nonimmigrant 
alien students. 


10. The Blackwell College of Business was provided no 
specification of charges as the basis for the intended revo- 
cation by the INS, but was informed only of the conclu- 
sions of officers of the Service that “classroom attendance 
by ... aliens is minimal”, that a “majority of these students 
have never actually attended class at all”, that “less than 
10% of them attend classes regularly”, and that the INS 
had “no evidence of record” of the lack of attendance by 
such students. 


11. Thereafter, without affording the Blackwell College 
of Business the names of students who were alleged to be 
delinquent in attendance, or for whom there were no non- 
attendance records on file with the INS, without affording 
the College the right to counsel or the right to a hearing, 
the District Director, on January 22, 1970, revoked the 
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approval of the Blackwell College of Business as an insti- 
tution for attendance by nonimmigrant alien students. 


12. Both prior to and since such action, the District Direc- 
tor of INS and his agents, according to deponent’s infor- 
mation and belief, here officially advised United States con- 
sular officials in various foreign countries that alien students 
may not be admitted to the United States for the purpose 
of studying at the Blackwell College of Business, and they 
have advised intending students within the United States 
that their enrollment at the Blackwell College of Business 
would not be approved by INS. 


13. Such actions have caused, and unless restrained, will 
continue to cause the Blackwell College of Business irrepar- 
able injury resulting from a loss of enrollment among foreign 
students and in damage to the reputation of the College 
which has been developed over a period of sixteen years’ 
service. 


SUZANNA BLACKWELL, 
President, Blackwell College 
of Business 


Subscribed and sworn to before me this __ day of June, 
1970. 


Notary Public 


MEMORANDUM AND ORDER 

This matter came on for hearing on cross motions for sum- 
mary judgment. The issue with which this Court is con- 
fronted is whether the revocation of plaintiffs status as an 
institution approved for attendance by nonimmigrant alien 
students without the type of adversary hearing specified by 
the Supreme Court in Goldberg v. Kelly, 397 U.S. 254 
(1970), is a violation of due process. 


Provisions of the Immigration and Nationality Act au- 
thorize the Attorney General to approve institutions of 
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learning for attendance by nonimmigrant aliens. 8 U.S.C. 

$ 1101(a)(15)(F). Plaintiff Blackwell College of Business 
had received such approval.' As a condition of approval 
Blackwell College agreed to notify the Immigration and 
Naturalization Service (INS) when a nonimmigrant alien 
student accepted by the school either fails to register within 
60 days of the time he is expected to, or fails to carry a 
full course of study, or fails to attend classes to the extent 
required, or terminates his attendance at the institution. 8 
C.F.R. 214.3(g). Failure to submit the required reports is 
specified in the regulations as a ground for withdrawal of 
approval. 8 C.F.R. 214.3(). After an investigation by INS 
personnel, Blackwell College was notified in December, 
1969, that the Service intended to take action toward with- 
drawal of approval. This notice informed the College that 
it could submit written representations setting forth reasons 
why the approval should not be withdrawn. After further 
interviews with officials of Blackwell College, the District 
Director of INS notified the College of his decision to with- 
draw approval based on Blackwell’s failure to submit re- 
quired reports. At the same time the College was notified 
of its right to appeal the decision and of its right to submit 
additional written materia! for the purpose of review by the 
Regional Commissioner. The president of Blackwell College 
appeared at an interview before the Regional Commissioner 
where she was represented by counsel. As a result of the 
review, the case was remanded to the District Director for 
reconsideration with directions that the records of the 
Service be made available to Blackwell College and that an 
interview be held where Blackwell could be represented by 
counsel. Counsel for Blackwell did review the file but no 
further administrative proceedings took place because Black- 
well elected to institute action in this Court. 


Plaintiff’s single contention is that it was denied due 
process in the administrative proceedings in that it was not 


1 Blackwell College was originally approved by the INS in 1953 
and continuation of approval was granted in October, 1965. 
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afforded a prior evidentiary hearing where the Government 
would be required to produce its witnesses for cross-exam- 
ination and Blackwell would be allowed to put on witnes- 
ses in its behalf.? In support of this contention plaintiff 
cites the recent Supreme Court case of Goldberg v. Kelly, 
supra, which held that the Due Process Clause required that 
a welfare recipient be afforded an evidentiary hearing before 
the termination of benefits. It is important to note that 

in considering the requirement of an evidentiary hearing the 
Court said: 


The opportunity to be heard must be tailored to 
the capacities and circumstances of those who are 
to be heard. It is not enough that a welfare recip- 
ient may present his position to the decision maker 
in writing or secondhand through his caseworker. 
Written submissions are an unrealistic option for 
most recipients, who lack the educational attainment 
necessary to write effectively and who cannot ob- 
tain professional assistance. Goldberg, supra, at 
268-69. 


The special circumstances facing the Court in Goldberg 
are not present in this case. Here we are dealing with 
administrators of educational institutions, not welfare 


recipients, and these institutions are represented by coun- 
sel during the administrative proceedings. Under these cir- 
cumstances the procedures of the INS which provide that 
the school be informed of the grounds upon which with- 
drawal of approval is founded, be allowed access to the 
Service’s records and be afforded the opportunity to sub- 
mit written material for consideration satisfy the funda- 
mental requisite of due process. 


>The College maintains that the decision to withdraw approval for 
failure to submit the required reports is based on information sup- 
plied by students to the INS and that the College should have the 
opportunity to cross-examine them. This information appears in the 
administrative file in affidavit form. 
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Wherefore, it is by the Court this 4th day of Novem- 
ber, 1970, — 


ORDERED that plaintiff’s motions for preliminary in- 
junction and summary judgment be and they are hereby 
denied; and it is further 


ORDERED that defendant’s motion for summary judg- 
ment be and it is hereby granted. 


/s/ Oliver Gasch 
Judge 


WAS 214-F-12) - 


Blackwell Busi ness Hees: 
Washington, D.. C. 


Approval Dates As of £ /30/58 


ee ee a Left Be We Cocb iy) 
& Atel, ee be é9.. : 


eS gen GD 


4 iL — SS Fk Coe 


an hoe 


App. 13 


EMBASSY 
OF THE 
UNITED STATES OF AMERICA 
Lagos, Nigeria 


March 16, 1970 


Dr. Suzanna Blackwell 
1510-1512 You Street, N.W. 
Washington, D.C. 


Dear Dr. Blackwell: 


Reference is made to your letter of February 12, 1970 in- 
quiring about the refusal of this office to issue visas to 
intending students of Blackwell College. 


Only the Immigration and Naturalization Service has the 
authority to declare a school as being ineligible to admit 
foreign students. 


On January 20, 1970 this office received an information 
copy of a letter dated December 3, 1969 from the District 
Director, Immigration and Naturalization Service, Washing- 
ton, D.C., suggesting that student visas be withheld from 
prospective Blackwell students until a final decision had 
been made on the school’s status because of certain irregu- 
larities. 


You may wish to contact the District Director, Immigra- 
tion and Naturalization Service, Washington, D-C., to find 
out exactly why they have felt it necessary to take this 
action. 


If this office can be of any further assistance please do not 
hesitate to write. 


Sincerely yours, 


/s/ Johnnie Carson 
American Vice Consul 
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WAS 214-F-121 
December 1, 1969 


Dr. Suzanna Blackwell 
Blackwell Business College 
aka Blackwell College 
1510-1512 You Street, N.W. 
Washington, D.C. 20009 


Dear Dr. Blackwell: 


Reference is made to the petition for approval of your 
school for attendance by nonimmigrant alien students which 
was approved on October 21, 1965. 


Recent visits to your school by an officer of this Service, 
which included interviews of you and your staff, revealed 
that classroom attendance by such aliens is minimal, and 
that the majority of these students have never actually 
attended class at all, and that less than 10% of them attend 
_ classes regularly. There is no evidence of record that this 

Service has been kept informed of this lack of attendance. 


Title 8, Code of Federal Regulations, Part 214.3() states 
in pertinent part that “the approval of a school shall be 
withdrawn if it is no longer entitled to approval for 
any reason including, but not limited to, the following: 
“(1) failure to submit reports required by paragraph (g) of 
this section; ” Paragraph (g) states in part: “An 
immediate report shall also be made in the case of each 
nonimmigrant student who fails to carry a full course of 
study, fails to attend classes to the extent normally re- 
quired, or terminates his attendance at the institution. 
This report shall be made on form I-20B.” 


You are hereby notified that pursuant to. the above it is 
the intent of this Service to withdraw the approval previously 
granted. You may, within 30 days of the date of this notice, 
submit written representation under oath supported by 
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documentary evidence setting forth reasons why the approval 
should not be withdrawn. If no response is forthcoming 
within that period, action will be taken on the basis of the 
evidence contained in the record. 


Sincerely yours, 


Lewis D. Barton 
District Director 


MEMORANDUM OF INTERVIEW 
January 14, 1970 


Dr. Blackwell was interviewed January 14, 1970 by the 
undersigned. Also present were D.L. Drummond, ADD/TC 
and J.E. Putnam, Investigator. 


Dr. Blackwell submitted a list of some 203 students for 


whom she claimed she submitted I-20B’s reporting their 
non-attendance. A sampling of these will be studied to 
ascertain whether they were in fact submitted and if so, 
whether the submissions were timely. A report of these 
findings will be entered into the record at a later date. 


It was very difficult to obtain answers from Dr. Blackwell 
to specific questions. She tended to give irrelevant and 
lengthy answers to pointed questions. She continually in- 
terrupted before questions were fully asked, and, in turn, had 
to be interrupted in order to return the course of conversa- 
tion to the issue at hand. However, she did state that she 
failed to submit I-20B’s from May 1969 to October 1969, be- 
cause school was closed from June to September 15, 1969. 
When asked whether any alien students completed studies in 
June, however, she admitted there must have been some and 
possibly she or other employees had been remiss in notifying 
have been a few violations but that none were willful. She 
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also stated that when students (apparently a considerable 
number) were absent, they claimed to be sick and she, 
therefore, did not-feel.she had to submit notices of failure 
to attend to I&NS. 

’ She stated that the college has an average of 150 students 
enrolled, 9 classrooms and 7 teachers. The registration fee 
is $10.00 and tuition $42.00 per month. But she main- 
tained that hers is a non-profit institution and would never 
turn away a student for lack of funds. 


/s/ F. P. Murphy, IE. 
January 15, 1970 


MEMO TO FILE WAS-214-F-121 
It is estimated that 75 to 100 files of former Blackwell 
_ College students have been reviewed during the course of 
these procéedings. It should also be noted here that an 
additional 37 or so names were indexed only to find that 


11 files had been transferred to other offices and that the _ 
remaining 26 had no files in this office under the names 
given. 


Of those files reviewed (see list on record side), 26 were 
definitely found to reflect a violation. It could not be de- 
termined with any degree of certitude whether violations 
occurred on the remainder because Blackwell had not given 
the date of the student’s termination or the reasons there- 
for (this may also be said of every I-20B received from 
Blackwell College). 


An analysis of the I-20B receipts indicate that, for the 
most part Blackwell has failed to submit them on a timely 
basis or with the required information.. The college re- 
sponded only when cautioned by this Service that to do 

otherwise might result in withdrawal action. On February 
20, 1969, 25 I-20B’s were submitted. This unusually high 
figure was due probably to the fact that Inspector Violet 

of this office had complained telephonically to school offi- 
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cials about that time (the exact date of this conversation 
cannot be determined) that they were not submitting the 
I-20B’s. Receipts then trailed off until May 13, 1969 when_ 
the undersigned discussed the situation thoroughly with 
both Dr. Blackwell and Mrs. Green (registrar). On this date 
15 were received. Only 2 I-20B’s were received from that 
time until October 3, 1969. Since that time the receipts 
have been constant, pointing out the fact that our investi- 
gation began shortly before. 


/s/ F. P. Murphy, I.E. 
January 21, 1970 


January 22, 1970 


Dr. Suzanna Blackwell, President 
Blackwell College 

1510-1512 You Street, N.W. 
Washington, D.C. 20009 

Dear Dr. Blackwell: 


Reference is made to our letter of December 1, 1969, 
concerning the approval of your school for attendance by 
foreign students. This letter gave notice of the intention 
of this Service to withdraw such approval and cited the 
reasons therefor. 


Your brief of December 23, 1969 submitted in rebut- 
tal has been carefully reviewed and considered along with 
the evidence contained in the record. The letter previously 
mentioned alleged that you have failed to submit immedi- 
ate reports to this Service, as required by Title 8, Code of 
Federal Regulations, Part 214.3(g), of students who fail to 
carry a full course of study, fail to attend classes regularly, 
or terminate their attendance. Your brief lists over 200 
such reports and insists that they were filed on a timely 
basis. However, examination of individual student files 
taken from this list reveals that, to the contrary, a substan- 
tial number were submitted from three months to eleven 
months later than permitted. 
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It is concluded that you have been in violation of the 
aforementioned Code of Federal Regulations, and therefore 
the approval of your school for attendance by nonimmigrant 
aliens is hereby withdrawn. 


If you desire, you may appeal from this decision. Such 
appeal should be filed within 15 days of the date of this 
notice on the enclosed form I-290B and should be accom- 
panied by the required fee of $25.00. 


Sincerely, 


Lewis D. Barton 
District Director 
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NOTICE OF APPEAL TO REGIONAL CO} 


"WRSEO 


SUBMIT SINGLE COPY TO: 
1 NSRATION AND NATURALIZATION SERVICE 


1. Thoruby appeal to the Regional Commissioner from the decision, doted _ January 22, 1979 
—..- in the above entitled case. . ‘ 


filing ¢ written brief or o written stctement with the cbove Service 


21 an 
ofllce within the time ellowed for 20h filing. 
3. 1, -4¢—_____- desire oral argument before the Regions! Commissioner or officer 
now | 


Sesiqnated by him. 


4. Briefly, state recsons for this appecl. We deny that we have violated Title 8, Code of 
Federal Regulations, Part 214.3(4) or 214.3(g). 
We aver that this institution has for the past sixteen years complied with 
the laws, rules, regulations, directives and Tequests pertaining to the attendance 
by non-immigrant alien students at the Blackwell Business College. 
We appeal this decision because Blackwell Business College was not afforded 
@ hearing as requested in the brief submitted on December 23, 1969, Ve roquest 
a hearing in which the College could be represented by counsel and afferded the 
right of confrontation, cross examination and the opportunity to rebut the 
allegations. 
The petitioner avers that prejudice and racial discrimination arethe basis 
of this case and if given an opportunity for a formal hearing will prove said 
allegations arc false to any unprejudiced mind. 


A ‘ EP ATIVE 
EXHIBITS: APPELLANT (ON ATTORNEY OR REPRESENTATIVE) 


t 
Catalogue of Blackvell Business CollegeNome: aE SS 
Form I 17 in duplicate Rnploet sacs 


Signature: 


Address: _7°4 “inth Street, N. W., Suite 310 
Crumder) 


February 5, 1970 
at | Parma 


ReonwTaNTe ere meTeorie:e oo prven: 
UNITED STATES DEPARTMENT OF JUSTICE + Immi: 


BEST COPY- AVAILABLE 
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UNt..® STATES DEPARTMENT OF JU ICE 
taatgretion and Neturelizetion Service 
Richmond, Virginio 


FILE: WAS 214-F-12) Washington, 0.C. April 29, 1970 


(8 RE: Appellant: Or. Suzanne Blackwell, President 
Blackwell College of Business 
1510-1512 You Street, H.W. 
Washington, 0. C. 20009 


8 BSENALF OF APPELLANT: Hr. Arthur W. Jeckson 
Attorney at Law 
724 Minth Street, MN. W. 
Sulte 310 
Washington, 0. CC. 20001 


PROCEEDINGS: Revocetion of Approve! of Schoo! for Attendance by 
Honiaal t to Part 214.3, 
Title 8, Code of Federal Regulations 


OISCUSSION: The approval of Bleckwel!l College of Business under 
Section 101(a)(15)(F) of the tamlgration and Matlonal!ty Act was 
revoked by the District Director, Washington, 0.C. on January 22, 
1970 pursuent to 8 CFR 214.3(J) on the ground that the school had 
falled to subsit required reports. 


Blackwell Col 4 tn 1941, ts @ non-profit 
eéucation. On December 1, 1969 ~ 

notification was sent the school, tn accordance with 8 CFR 214. 

3(J), that tt was the Intent of this Service to withdraw the colle- 

90's epprovel es required reports hed not been submitted by the 

school to this Service. Further, written representation under 

oath supported by documentary evidence setting forth reasons 

4 


@ not be withdrawn could be subaltted 
of notice. The appellant subaitt 
the District Olrecter efte 
tal nw roft 
@ revoked the approval of the school 
on January 22, 1970. 


The appeltant's attorney In his appeel brief and cral ergument state: 
thet the appellant was not given en opportunity for s proper 


§*C refal consideration has been given to the appel 

CFR 218.3(3) provides tn pert: “...AFter consideration eof any 

represeatetions subaltted within such 30-day period, er any 

eethorized extension thereef, the district director et the request 

ef the schee! er at his own Instance -sey require thet an authorized 

representative ef the schoo! appear for Interview befere en 

lamigration © The appellant appeared for oa laterview 

et the requ wt clelas she wes net given the 

eppercestey Therefore ene 
witl be reae 

for reepent to P| 

laterview, Inspection of the record of proceeding, further represen- 

tetion, and the District Olrecter’s recensideration. 


ORDER: The case Is remanded to the District Olrecter, Veblagten 
0. C. for reepentag and action not Inconsistent with foregoing. 


REGIONAL COMMISSIONER 
SOUTHEAST REGION 
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July 10, 1970 
WAS 214F-121 


Dr. Suzanna Blackwell 
President 

Blackwell College 
1410-12 U Street, N.W. 
Washington, D.C. 20009 
Dear Dr. Blackwell: 


Reference is made to your appeal to the Service decision 
dated January 22, 1970 withdrawing approval of your school 
for attendance by nonimmigrant students. 

The Regional Commissioner, in an order dated April 29, 
1970, directed that the case be reopened for reconsidera- 
tion. In accordance with that order, the matter was re- 
opened for reconsideration. Thereafter you inspected the 
record of proceeding. You may, on or before July 27, 
1970, appear with counsel for an interview, submit addi- 
tional evidence, and make further representations in sup- 
port of your case. 

If no response is received within that time, a decision 
will be rendered on the basis of the evidence contained in 
the record. 


Sincerely, 


Lewis D. Barton 
District Director 


cc: David Carliner, Esq. 
Arthur W. Jackson, Esq. 
Joel D. Blackwell, Esq. 
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UNITED STATES DEPARTMENT OF JUSTICE 


IMMIGRATION IMD MATURALIZ ATION SERVICE 


1025 Vermont Avene, 5.U. 
Woshington, D. C. 


TO pr. Sozamns Blackwell, President 
Blackwell College of Businccs 
1410-12 U Street, B.W. 
Wsshington, D. C. 20009 
NOTICE OF CERTIFICATION 


Date August 13, 1970 


IN THE MATTER 
OF withdrawal of spproval of 
Biackwell College of Businese for File No. was 214-F-121 


attendance by nonimmigrant students 


—<—<—<—<—<— 
Please take notice that the following action has been taken in the above entitled 
matter: 
The approval of Blackwell College of Business for attendance by 
nt students is withdrawn for failure to comply with the 
‘ons of Title 8 Code of Federal Regulations, fart 214.5(s) in 
that you heve failed to make reports as required ccxcermnirg non- 
temigrent students who do not carry & full murzce of study, fail to 
attend clesces regulerly, or termirate attendance. 


The case has been certified for review to Regional Cormiasioner, TS. 
Rickzond, Vi-ginis 

‘You may submit to this office within tea days after receipt of this notice a brief or 
other written statement for consideration by the reviewing authority. 


levte D. Barton 
(Tide) 


(Office) 
(FOLLOWING PARAGRAPH APPLICABLE ONLY WHEN A CASE HAS BEEN CERT} 
FIED TO THE BOARD OF IMMIGRATION APPEALS - 
If you desire to present oral argument before the Board st its office, Washington, 
D.C., 90630, your request for such argument must be made promptly by letter addressed 
to the Board of Immigzation Appeals.) 


HE ATTORNEY GENERAL OF THE UNITED STATES, APPELLEE 


WILL WILSOH, 
Assistant Attorney General. 


PAUL :C. SUMITT, 
of Counsel: GEORGE W, MASTERTON, 
Attorneys, ; 
Department of Justice, 
THOMAS A, FLANNERY, Washington, D.C. -20530. 
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Questions Presented .. 2s. e cece eee rec eves 
Statement of the Case 2.2. + ec eccerecereveesre 
Statement of Facts . 2. ee ececcereeree cere ® 
Argument: 

I, THE ADMINISTRATIVE PROCEDURES FOLLOWED HERE HAVE 


COMPLIED WITH THE STATUTE, REGULATIONS, AND THE 
REQUISITES OF DUE PROCESS IN THIS SITUATION. . « 


1. The administrative authorities properly 
declined to conduct an evidentiary 
hearing, because in these circumstances 
such a hearing would be superfluous. . « « « 


The Attorney General's authority over 
schools attended by nonimaigrant foreign 
students stems from the Government's 
plenary power ower the classes of aliens 
who may be permitted to enter or remain , 
in this country. .-«-c«cc2xeseceerer eee 


The regulations are clearly within 

the scope of the authority conferred 

by the statute and provide essentially 

fair procedures which the administrative 
authorities carefully followed. «. . « « « o 


THIS ACTION IS PREMATURE BECAUSE APPELLANT HAS NOT 
EXHAUSTED WHOLLY ADEQUATE ADMINISTRATIVE REMEDIES. 


Conclusion ..ecececcsererererererecereereeveer @ 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24801 


THE BLACKWELL COLLEGE OF BUSINESS, APPELLANT 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


QUESTIONS PRESENTED 


1. Whether the administrative procedures followed in withdrawing 
appellant's approval for attendance by foreign students satisfied the 
requisites of due process. 


2, Whether this complaint, brought prior to entry iof a final 
administrative order, is premature for failure to ; wholly 
adequate administrative remedies. 


== 


STATEMENT OF THE CASE 
Appellant (Blackwell) is a business school in the District of 
Columbia. The District Director of the Immigration and Naturalization 
Service (Immigration Service) withdrew the school's previously granted 
approval for attendance by nonimmigrant students because the school 
failed to comply with regulations--agreed to at the time of approval-- 
which require prompt reports on nonimmigrant students who fail to carry 


a full course of study, sara ara extent normally 
BE 
required, or terminate their attendance. On administrative appeal 


——<—$—<—<—$—$$— 

Y/ 8C.P.R. 214.3(g). ‘The reports are to be made on Forms 1-20B, 
certificates of eligibility for nonimmigrant student status. The regu- 
as =i herein are set forth in the Addendum to this brief 
Add, 1-3). 


The iumigration records contain a notation that approval had been 
granted on April 30, 1954 (App. 12; A.R. 90). This is the earliest official 
date noted for such action in the record, The Immigration Service last 
grented approved status to the school on November 21, 1965 (A.R. 199-200). 
The application for that status shows that the school agreed: 


(1) Upon acceptance of any nonimmigrant alien 
student, to furnish such student a Certificate of 
See (Immigration and Naturalization Service Form 
I-20). 


(2) After receiving notice of arrival in the United 
States of a nonimmigrant alier student destined to this 
institution, to submit immediately to the office of the 
Immigration and Naturalization Service having jurisdiction 
over the area in which the institution is located, reports 
in writing, whenever such student: 


A. Fails to register persorally at the school 
within 60 days of the time he is expected 
to do 803 or 

B. Fails to carry a full course of study; or 

C. Fails to attend classes to the extent normally 
required; or 

D, Terminates his attendance at this institution. 


ans 
from that decision, the: Hegional Commissioner directéd reopening and 
reconsideration of the case, which would include an interview with its 
counselipresextiandi nr tonsartuntaystoiinapsehithetrecordtorethetsro: 
ceeding. Blackwell, however, brought this action in the district court 


seeking a declaratory judgment that the withdrawal of spproval without a 
prior adversary hearing failed to meet the requisites of due process. 


STATEMENT OF FACTS 


By letter dated December 1, 1969, the District Director of the 
Immigration Service notified Blackwell of his intention to withdraw the 
school's approved status on the ground that classroom attendance was 
minimal and that the school had failed to comply with regulations requiring 
it to keep the Immigration Service informed of such Jack of attendance 
(App. 14-15; A.R. 189) The letter also informed Blackwell that it 
might, within 30 days, submit written representations, with supporting 
documentary evidence, setting forth reasons for not withdrawing approval. 

On December 15, 1969, Blackwell responded to the District Director's 
notice and alleged that the Immigration Service based its investigation 
upon information received from a “begrudged applicant.” The response also 
alleged that the school had reported the nonattendance of nonimmigrant 
students enrolled at the school but contained no evidence of such reports 
(Ack. 182-188). i 


2/ “App.” refers to the Appendix to appellant's opening brief. “A.R." 
refers to the certified administrative record on file with the Court. 


=~ 

Blackwell's president appeared on January 14, 1970, for an inter- 
view with three officers of the Immigration Service. She admitted that the 
school might have failed to report the names of some students who had 
graduated the preceding June and that in the past there may have been 
"a few" reporting violations (App. 15; A.R. 177). She submitted a list 
of more than 200 former students for whom she said Forms I-20B had been 
submitted (A.R. 172-176). 

In the process of checking the names which Blackwell had sub- 
mitted, the Immigration Service reviewed the files of some 75 to 100 
former Blackwell students (App. 16-17; A.R. 151-171). Clear evidence 
of reporting violations appeared in 26 instances (Appe 16-17; A.R. 151- 
153). Accordingly, on January 22, 1970, the District Director notified 
Blackwell that, since review of the school’s reports had established 
that a substantial number had been submitted from three to eleven months 


later than permitted in violation of 8 C.F.R. 214.3(g), approval of the 


school for attendance by nonimmigrant students was withdrawm. The letter 


also advised Blackwell of its right of appeal (App. 17-18; A.R. 150). On 
February 5, 1970, Blackwell filed its notice of appeal to the Regional 
Commissioner (App. 19; AR. 140-141). 

Attorney Arthur W. Jackson, Blackwell's counsel at that time, 
appeared before the Regional Commissioner and two immigration officers 
at the Immigration Service’s Regional Office in Richmond, Virginia, on 


~f2 | 
April 17, 1970, for oral argument in Blackwell's behalf (A.R. 75-92). 


Blackwell's president and a menber of its Board of Trustees were also 
present. Blackwell submitted a brief (A.R. 101-112) and the following 
documentary evidence: a letter from the Veterans Admini stration dated 
February 6, 1970, indicating that the school is spproved to enroll 
veterans in designated courses (A.R. 85); a letter to Blackwell from 


the American Bubassy in Nigeria dated March 16, 1970, indicating the 
Immigration Service had requested withholding of visas for prospective 
Blackwell students until a final decision had been made on the school's 
status (App. 13; A.R. 86); a Form I-20A, student's certificate of 
eligibility,issued to a Nigerian student with attactments (AR. 87-91)3 
and a letter from the Inmigration Service to Blackwell aated May 6, 1970, 
setting forth the Immigration Service's policy for permitting students 
to accept employment during the coming Summer vacation (A.R. 92). The 
main thrust of Blackwell's brief and oral argument was that the school 
had been denied a proper hearing with representation by counsel. The 
school alleged compliance with the reporting met of the regula- 
tions but offered no supporting evidence. : 


3/ Attorney Jackson entered his appearance in the case ‘on February 55 
1970, when he filed the notice of appeal (A.R. 143). Attorney Joel D, 
Blackwell, who was associated with Mr. Jackson, had entered his appearance 
on January 19, 1970 (A.R. 144). On February 12, 1970, Blackwell's presi-~ 
dent, who is also a lawyer, entered her appearance (A.R. 142). 
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On April 29, 1970, the Regional Commissioner handed down his 
decision which noted that Blackwell's president said that she was 
denied an opportunity to appear with counsel at her interview on 
January 14, 1970. Therefore, the Regional Commissioner remanded the 
case to the District Director for reopening to enable Blackwell to 
appear with counsel’ for an interview, to inspect the record of the pro- 
ceeding, and to make further representations, after which the District 
Director was to reconsider the case (App. 20; A.R. 68-69). 

On June 15, 1970, the District Director notified Blackwell that 
additional adverse evidence had been compiled which might be inspected 
(A.R. 62). The new evidence consisted of a summary and analysis of 
records of the Inmigration Service pertaining to 90 former Blackwell 
students which had been identified mainly from the list which Blackwell 
bad submitted in January 1970 (A.R. 10-20) and sworn statements by about 


40 of the 90 students with respect to their attendance, and nonattendance, 


at Blackwell (A.R. 21-59). Blackwell's present counsel, the school's 


president, and its registrar all inspected the record, including this 
additional evidence (A.R. 62). 

Subsequent to the filing of the complaint in this action on July 1, 
1970 (App. 1-7; A-R. 3-9), the District Director informed Blackwell that 
it might appear on or before July 27, 1970, with counsel, for an inter- 
view and also submit additional evidence and make further representations 
in its behalf. The letter stated that if Blackwell failed to respond by 
July 27, 1970, & decision would be rendered on the basis of the evidence 


of record (App. 21). 


-T- 

Blackwell failed to take advantage of the opportunity for a 
further interview. Therefore, on August 13, 1970, the District Director 
again notified the school of withdrawal of its approval tor attendance by 
nonimmigrant students for failure to comply with the provisions of 8 C.F.R. 
214.3(g) in that it had feiled to report nonimmigrant students who 
carried less than a full course of study, attended classes. irregularly, 
or terminated attendance. The notice also informed Blackwell that its 
case had been certified to the Regional Commissioner for review and that 


it might submit a brief or other written statement in comection with 


that review (App. 22). 

the District Court entered its Memorandum and Order in this action 
on November 4, 1970 (As . 9-12). On November 10, 1970, Blackwell filed 
its notice of appeal. On Blackwell's unopposed motion, this Court 


granted a stay of the order terminating the school's approved status. 


4/ See Addendum to this brief (Add. 4). 


5/ Although appellant has made no showing of irreparable injury or 
Tikelihood of eventual success in this action, appellee did not oppose 
the stay motion because in fact no final administrative order with- 
drawing approval has been entered, and no execution of such an order 
was contemplated during the pendency of this action in this Court. 
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ARGUMENT 

I, ‘THE ADMINISTRATIVE PROCEDURES 
FOLLOWED HERE HAVE COMPLIED WITH 
THE STATUTE, REGULATIONS, AND THE 
REQUISITES OF DUE PROCESS IN THIS 
SITUATION. 

This action is one of first jupression. We know of no prior 
Litigation challenging on any basis an order withdrawing & school's 
approval for the attendance of nonimmigrant students. Blackwell has 
rejected administrative renedies for seeking to prevent withdrawal of 
such approval. ‘Those remedies would provide an opportunity to appear 
with counsel for an interview, inspect the record of the proceeding, and 
make further representations for the District Director's reconsideration 
(App. 20). Blackwell has inspected the record but declines to appear 
with counsel before the District Director for an interview. It contends 
thet only a full, adversary, and evidentiary hearing will satisfy due- 
process requirements. In support of this contention, it cites numerous 
situations in which courts have ruled that such hearings are eaeereerye 
It is elementary, however, that due process must be viewed in the light 
of the particular situation presented. Betts v. Brady, 316 U.S. 455, 
462 (1942). Hence, the due-process requirements of wholly different 


situations are no help to Blackwell. In any event, whether viewed against 


a legal or factual background, Blackwell's constitutional objections Save 


no merit. In fact, the complete lack of a substantial factual basis for 
such objections here is itself a clear indication of the absence of a 


serious constitutional question. 
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1. The administrative authorities 
properly declined to conduct an 
evidentiary hearing, because in 
these circumstances such a hearing 
would be superfluous. 

The District Director based his decision terminating Blackwell's 
approved status solely upon the school's failure to submit reports as 
required by the statute and regulations. The crux of the case against 
Blackwell resulted from the Immigration Service's initial check of the 
200-odd names of nonimmigrant students which the school submitted at the 
interview on Jamuary 14, 1970. The school contended that it had properly 
filed reports on Forms I-20B for those students (App. 153 A.R. 177). In 
checking less than half of the names submitted, the Immigration Service 
discovered 26 clear violations of the reporting requirements (AR. 151-253). 
In two of these 26 instances the school never filed a report and in the 
other 24 instances filed the reports months late. The school also failed 
to include essential information in the reports, On January 22, 1970, 
the District Director,in notifying the school of his withdrawal of its 


approval, informed it that a substantial number of the reports for the 


students named on the list which it had submitted had been filed far out 


of time (App. 17; A.R. 150). 

Thereafter, the Inmigration Service continued to investigate 
Blackwell. In the course of this investigation, students formerly enrolled 
at the school were interviewed during February and March 1970, and made 
statements. The Immigration Service conducted these interviews, at least 
in part, in order to facilitate identification and verification of informa- 
tion in its records, since the Forms I-20B submitted by Blackwell were largely 
incomplete. 2 
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he 26 violations which the Immigration Service established from 
its own records are sufficient grounds for the District Director's 
decision of January 22, 1970. The results of the subsequent interviews 
with students added nothing to the case. Any relevant evidence 80 
obtained was merely camiative. 

After the Regional Commissioner yemanded the case for further 
proceedings and reconsideration, the Immigration Service's local office 
made further examination of its records relating to former Blackwell 
students whose names were obtained mainly from Blackwell's own 1is%- In 
this process, the local office examined 90 files additional to those 
previously examined and established 63 reporting violations in this new 
group (A.R. 10-20). During the course of this further investigation, an 
immigration officer took sworn statements in May and June 1970, from about 
ho of the students whose files were examined (A.R. 21-59). This additional 
evidence was also obviously cumlative and not essential to the original 
decision to terminate Blackwell's approved status. Apparently, the 
rmigration Service compiled the edditional information with ¢ view toward 
making it available to Blackwell during the reopened proceeding so that 
Blackwell might submit any countervailing evidence. 

fhe District Director notified Blackwell on June 15, 1970, of the 


forther adverse evidence obtained from review of the 90 additional files. 


Thereafter, Blackwell's present comneels re school's president, and its 


registrar reviewed the record (A.R. 62). 


8 pres ani its registrar had earlier reviewed the record 
on May 19, 1970, and its present counsel had reviewed it on May 21, 1970 
(A.B. 65, 67). 
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Although Blackwell has known at least since the Spring of 1969 


that the Immigration Service was questioning the adequacy of its reporting 
practices (A.R. 197-198), it has never submitted any duplicate copies 
of Forms I-20B or other documentary evidence from its own records which 
would establish compliance with the reporting requirements. Moreover, 
sworn statements of former students, which, in any event, are unessential 
to the determination under review here, were made available to Blackwell. 
The school has never produced any evidence from its own records which 
would dispute the accuracy of the students statements. In these cir- 
cumstances, an adversary type hearing with full aoceaaral safeguards, 
including the right of confrontation and crose-examination, would avail 
Blackwell nothing thet it could not obtain from the informal procedure 
which the Imigration Service offers. Cf., Glavic v. Beechie, 225 F. 
Supp. 24, 27 (S.D. Texas, 1963), affirmed, 340 F, 24 91 (C.A. 5, 1964). 
Blackwell obviously has no countervailing evidence to present. 
No amount of procedural due process can fill that vacuum, We submit 
that this fact alone is sufficient reason for rejecting Blackwell's due- 
process objections. The lack of merit in those objections Decomes even 
more apparent, however, when viewed against the Beatators and regulatory 
scheme for approving a school for attendance by noniamigrant students 


and for withdrawing that approval. 
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2, The Attorney General's authority over 
‘ schools attended by nonimmigrant foreign 
students stems from the Government's 
plenary power over the classes of aliens 
who may be permitted to enter or remain 
in this country. 
Congress’ power to determine the classes of aliens who may enter 
or remain in this country is exclusive and plenary. Boutilier v. 
Immigration and Haturalization Service, 387 U.S. 118 (1967); Harisiades v. 
Shaughnessy, 342 U.S. 580 (1952); Fong Yue Ting v. United States, 149 U.S. 
698 (1893); Ekin v. United States, 142 U.S. 651 (1892); The Chinese 
Exclusion Case (Chae Chan Ping v. United States) 130 U.S. 561 (1889). 
Gordon and Rosenfield, Immigration Law and Procedure, 2-11--2-13, 4-9--4-10. 
The exercise of this authority is a fundamental act of sovereignty and 
may also be based upon the Constitution's broad grants of power to the 
legislative and executive branches of the Government, including the power 
over foreign affairs. 
Congress has defined the terms under which nonimmigrant students 


y 
may be admitted to this country and pursue their studies here. They 


7/ Section 101(a 15) of the Tumigration and Nationality Act (the Act), 
WES 1101(a)(15), defines a nonimmigrant student as follows: 


(F)(4) an alien having a residence in & foreign 
‘which he has no intention of abandoning, who is 
qualified to pursue & full course of 
the United States temporarily 


recogniz: 

designated by him and approved 
consultation with the Office of 

States, which institution or place of study shall have 
agreed to report to the Attorney General the termination of 
(Footnote 7 continued on page 13.) 
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include the requirement that the student pursue his studies at an 


esteblished institution of learning or other recognized place of study 
in the United States approved by the Attorney General and willing to 
report to the Attorney General a nonimmigrant student's termination of 
attendance at that institution or place of study. The statute directs 
that the Attorney General's approval shall be withdrawn for failure to 
make the required reports promptly. Thus, Congress has authorized the 
Attorney General to specify which among the countless schools, colleges, 
and universities in this country may admit nonimmigrant students. His 
broad, discretionary power is qualified only by the requirement that he 
consult with the Office of Education, The final determination whether 
to approve or disapprove a school is left solely to his jndgment. Thus, 
2 school’s acquisition of approved status is a privilege and not a right. 


(Footnote 7 contimued from page 12.) 


attendance of each nonimmigrant student, and if any 
such institution of learning or place of study fails to 
make reports promptly the approval shall be withdrawn, 
and (ii) the alien spouse and minor children of any 
such alien if accompanying him or following to join 
him; * * *, 


8/ Matter of Franklin Pierce College, 10 I & W Dec. 659 (Reg. Comm, 
1964). Zon College, Inc. Vv. Clark, 295 F. Supp. 365, 372 n. & 
(D. Vte, a5) is in error in this respect. Cf. Flower ture 
Co. v. Esperdy, 229 F. Supp. 182, 184-85 (S.D.N.Y., 1962). 
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Although Congress directed the Attorney General to withdraw the 
approval of an institution of learning or place of study which fails 
to report promptly & nonimmigrant student's termination of attendance, 
it left to his judgnent the determination of any other grounds for 
withdrawing such approval which he might deem necessary in carrying out 
his authority under Section 101(a)(15)(F). Yet, Congress’ specification 
of the reporting requirement alone as @ pasis for withdrawing a school's 
approval indicates the importance which it places upon that requirement. 

The statutory provisions limiting nonimmigrant students to 
attendance only at approved schools has two obvious purposes--to insure 
that students visiting here from other lands will achieve their educa- 
tional objectives by attendance only at schools which meet certain 
standards and to insure that the Government will be in a position to 
control such students' presence and activities in this country. Royalton 


College, Inc. v. Clark, 295 F. Supp. 365 (D. Vt., 1969). Prompt reports 


on students who leave @ school or attend it only irregularly enable the 


Immigration Service to detect violations of the immigration laws at a 
time when locating the students and determining whether violations have 
occurred would not be unduly difficult. The presence of large numbers 
of nonimmigrant students within our midst also has important influences 
upon our relations with other nations. Thus, the Government's interests 
here focus upon protection of the interests of bona fide nonimmigrant 
students, proper enforcement of the immigration laws, and promotion of 
good relations with other countries. Its interest in the approved status 
of & school contimes only so long as the school is effectively aiding 


the foregoing purposes and interests. 
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3. The regulations are clearly within 
the scope of the authority conferred | 
by the statute and provide essentially 
fair procedures which the administrative 
authorities carefully followed. 

Against the background of the broad constitutional base upon 
which Section 101(a)(15)(F) of the Act rests and the broad terms of the 
provisions of that Section itself, the Attorney General bas promilgated 
regulations which have the force and effect of lew. Jay v. Boyd, 351 
U.S. 345 (1956); Accardt v. Shaughnessy, 347 U.S. 260 (1954). ‘The regu- 
lations applicable to terminating a school's approved status (8 C.F.R. 
214.3(4)) are clearly within the scope of the authority conferred by the 
statute, which imposes a specific duty upon the Attorney General to with- 


draw approval for noncompliance with one of the statutory conditions for 


approval, the school’s agreement to submit appropriate reports. 


g/ Section 103(a) of the Act, 8 U.8.C, 1103(a), states in pertinent part: 


The Attorney General * * * shall establish such 
regulations; prescribe such forms of bond, reports, 
entries and other papers; issue such instructions; 
and perform such other acts as he deems necessary 
for carrying out his authority under the provisions 
of the Act. /See 8 C.F.R. 100.6. 7 
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aah where an administrative agency, pursuant to a statutory grant 
of authority, has by regulation set forth reasonable standards for 
exercising that authority, courts will not interfere with those standards. 
Velasco v. Immigration and Naturalization Service, 306 F. 2d 283, 286-87 
(C.A. 7, 1967), certiorari denied, 393 U.S. 867; Skiftos v. Immigration 
and Naturalization Service, 332 F. 2d 203 (Code 7, 196+). Here the 
regulatory provisions for terminating a school’s approved status because 
of failure to file reports reflects & similer provision in the statute 
itself, The regulations merely amplify the circumstances in which reports 
are required. 8 C.F.R, 214.3(g) & (J). Thus, there is both & statutory 
and a regulatory basis for charging Blackwell with failure to submit timely 
reports. 

Section 101(a)(15)(F)(i) of the Act provides that 8 school's 


spproved status may be terminated but prescribes no procedures for doing 


20 The regulations, however, provide that a school shall have notice 


of @ district director's intention to withdraw its approval, an opportunity 
to submit written representations and documentary evidence in its om behalf, 
an interview before an immigration officer, if either the school or the 
district director so requests, and written notice of the district director's 


decision. If the district director determines that approval should be 


_ 

10/ Compare the procedures for exclusion of aliens, Section 236 of the 
Act, 8 U.S.C. 1226, and particularly the procedures for determining the 
deportability of aliens, Section 2h2(b) of the Act, 8 U.S.C. 1252(b). 
Section 242e(b) provides for a formal, adversary hearing. 
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withdraw, he mst inform the school of the reasons for his decision 
and of its right to an administrative appeal. 8 C.F.R. 214.3(5)> 
(Add. 2-3). The regulations also prescribe the circumstances and terms 
under which in this type of case the party concerned may inspect the 
evidence in the administrative record. 8 C.F.R. 103.2(b)(2), (Add. 1). 

his record establishes that the District Birector adhered closely 
to the regulations in 8 C.F.R. 214.3(3). ‘The Regional Commissioner, who 
under 8 C.F.R. 103.1(e)(10) has jurisdiction over the appeal from the 
District Director's decision, followed the procedures under the regula- 
tions governing appeals of this type, 8 C.F.R. 103.3. Even though the 
Immigration Service’s documentary evidence, which Blackwell had examined 
and had not refuted, clearly established reporting violations, the 
Regional Commissioner remanded the: case for reopening and a further 
interview in order to insure that Blackwell would bave en opportunity 
to inspect all of the adverse evidence with its counsel present. 

Since Blackwell has declined to accept a further interview, the. 


District Director reaffirmed his original decision and certified the case 


to the Regional Commissioner for his final determination, 8 C.F.R. 103.4. 


approval for other reasons. 


= she 

In view of this Court's order of December 28,1970, staying the 
effectiveness of the District Director's order terminating Blackwell's 
approved status, the Regional Commissioner is taking no action on the 
mete = 

The regulations and precedent administrative determinations 
set forth entirely reasonable standards under which a school may 
acquire and maintain an approved status. 8 C.F.R. 214%.3(a)--(h). 
Royalton College, Inc. v. Clark, 295 P. Supp. 365, 370-71 (D. Vt-, 1969). 
Matter of Brandon's Professional Schools, 11 I &N Dec. 397 (Reg. Comm. 


Matter of 5renco) 3 


1965); Matter of College of the Scriptures, 11 I &N Dec. 154 (Reg. 
Comm. 1965). 

The procedures for withdrawing & school's approved status, in 
addition to being basically sound, have the advantage of flexibility. 
For example, an interview is held only if one of the parties desires 
St. In addition, although a school has the right to request an interview, 
the Immigration Service determines the form of the interview in accordance 
with the situation and the requirements that the proceedings before the 
District Director mst provide notice, opportunity to examine and rebut 
adverse evidence, and opportunity to present representations and arguaents 
in opposition to the proposed termination of approved status. Thus, the 


interview may be more or less formal depending upon the exigencies of 


2 ceri letter of Jamary 6, 1971, to Blackwell's counsel 
Add. 5). 
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the situation. See, for example, Kordic v. Esperdy, 276 r. Supp. 1 
($.D.N.Y., 1967), affirmed, 386 F. 2d 232 (C.A. 2, 1967), | certiorari | 
denied, 392 U.S. 935; Glaviec v. Beechie, 225 F. Supp. 24 (S.D. Tex., 
1963), affirmed, 340 F. 2a 91 (C.A. 5, 1964). In this way, expense, 
delay, and administrative operating difficulties may be avoided where- 


ever the less formal procedures satisfy the requisites of due process. 


The statutory scheme here clearly makes the interests of the 
nonimmigrant students and the Goverment dominant over & school's 
interests in including nonimmigrant students in its student body. In 
such circumstances, the proceedings may be informal, need not be adversary 
in nature, and do not require entitlement to representation by counsel. 
Wasson v. Trowbridge, 362 F. 24 807 (C.A. 2, 1967). : 

Blackwell challenges the District Director's Reupetence to make 
the initial administrative determination Decause of his dual capacity 
in the decision-making process. Even cases which stress the need for 
an impartial decision maker recognize, however, that a prior involve- 
ment in the case will not necessarily bar an administrative official from 
acting in an adjudicative capacity. Goldberg v- Kelly, 397 U.S. 254, 271 
(1970); Escalera v. New York City Hous Authori , kes F. 2d 853, 963 
(C.A. 2, 1970), certiorari denied, Ho. 343, O.T. 1970, October 13, 1970; 
Wasson v. Trowbridge, 362 F. 2d 807, &13 823 (C.A, 2, 1967). A diversity 
of functions does not render a district director's adjudicative determina- 
tions unfair. Kordic v. Esperdy, 386 F. 2d 232, 238 (CA. 2, 1967), 
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certiorari denied, 392 U.S. 935. Even assuming arguendo that the 
District Director's decision here was defective in this respect, however, 
such defect would be cured by the appellate process. Cf. Marcello v. 
Bonds, 349 U.S. 302, 313-14 (1955). 

In Goldberg the Supreme Court reaffirmed the principle stated in 
Cafeteria & Restaurant Workers Union v. McElroy, 367 U.S. 886, 895 
(1962): 

- « « consideration of what procedures due process 

may require under any given set of circumstances 

must begin with a determination of the precise nature 


of the government function involved as well as of the 
private interest that has been affected by governmental 


action. / Goldberg v. Kelly, supra, at 263. ] 
See also Hannah v. Larche, 363 U.S. 420, ho, bie (1960); Gonzalez v. 
Freeman, 116 U.S. App. D.C. 180, 189, 334 F. 2d 570, 579 (1964)s 
Escalera v. Kew York City Housing Authority, ho5 F. 2a 853, 861 (CA. 2; 
1970), certiorari denied, No. 343, 0.T. 1970, October 15, 1970. The 
Court also acknowledged that some governmental benefits may ‘pe administra- 
tively terminated without affording the recipient pre-termination evi- 
dentiary hearing. (Goldberg v. Kelly, supre, st 263). This Court has 
made @ similar observation, Gonzalez v. Freeman, 116 U.S.App. D.C. at 


190 n. 21, 334 F. 2d at 580 n. 22. 


EE ———— 
Biackwell's remaining contention that the decision was based upon evi- 
decision fails to find support in the record 
Director's decision of January 22, 
established. 


Blackwell and need not be presented at an evidentiary hearing. 
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The instant case is to be distinguished from cases like 1... ¥. 
Lowisyille ana Nashville Railroad Co., 227 U.S. 86 (1913), in which the 
statute gives the right to a full hearing. It is also distingnisheble 
from cases like Goldberg v. Kelly, supra, in which the Court found 9 com 
pelling private interest. It is virtually indistinguishable, however, 
from Cafeteria & Restaurant Workers Union v. McElroy, 367 U.S. 886 (1962), 
since each contains a paramount government interest, @ clearly sufficient 
factual basis for the action teken,and a contract which controls the 
situation. In Cafeteria Workers, the Supreme Court sanctioned procedures 
which afforded much less procedural protection than the procedures 


followed here, which clearly meet the test of “basically fair treatment,” 


Gonzalez v. Freeman, 118 U.S.App. D.C. at 190, 334 F. 2a at 580. 


Blackwell invoked the jurisdiction of the court below in advance 
of a final administrative determination in its case by asserting @ vague 
constitutional right to an adversary hearing on the issue of continuing 
its status as an approved school for nonimmigrant students. We renew 
our contention below that this case should be dinmissed for lack of 
jurisdiction. Blackwell has not only failed to exhaust available and 


wholly adequate administrative remedies, bat it algo has failed to state 
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a claim upon which relief can be granted. 


The Supreme Court has said: 


It is true that the presence of constitutional 
questions, coupled with a sufficient showing of inade- 
quacy of prescribed administrative relief and of 
threatened or impending irreparable injury flowing 
from delay incident to following the prescribed pro- 

has been held sufficient to dispense with 


ting judicial intervention. 
detailed analysis of the decisions, 


one of mere convenience or ready application. 
administrative 


Congress* commands for 

are not lightly to be disregarded. 
Aircraft and Diesel Equipment Corp. v. Hirsch, 331 U.S. 752, TT3-Te 
(2947)5 see also, DuBois Clubs v. Clark, 389 U.S. 309 (1967); Haymes v- 
Landon, 115 F. Supp. 506 (8.D. Cal., 1953). Blackwell has made no 


showing of either the inadequacy of the prescribed procedure or of 


dspending harm, although it makes numerous unsupported allegations as 
to both. As the district court found, the instant case in no way warrants 


the formal proceedings which Blackwell seeks. 


CONCLUB ION 


For the foregoing reasons, this Court should affirm the District 


Court's judgment or remand the case with directions to dismiss the 


complaint e 


Respectfully caaitted, 


WILL WILSOH, 
Assistant Attorney General. 


PAUL C. SUMATT, 

GEORGE W, MASTERTON, 
Attorneys, 
Department of Justice, 
Washington, D. Cc. Steet 


Of Counsel: 


THOMAS A, FLANNERY, 
United States Attorney. 


Regulations: 


8 C.F.R. 103.2(b)(2) 
8 C.F.R. 23k.3 & e 
8 C.F.R. 214.3(b) . 


8 C.F.R, 214.3(5) - 


Notice of Appeal from Judgment of District Court . e 


Letter dated Janmary 6, 1971, from Associate Deputy 
Regional Commissioner ooeoeorwre ee ee @ 


8 C.F.R. 103.2(b) (2) 


Inspection of evidence, An applicant or petitioner shall 
be permitted to inspect the record of proceeding which consti- 
tutes the basis for the decision, except as hereinafter pro- 
vided. If the decision will be adverse to the applicant or 
petitioner on the basis of derogatory evidence considered by 
the Service and of which the applicant or petitioner is 
unaware, he shall be advised thereof and offered an opportunity 
to rebut it and present evidence in his behalf before the 
decision is rendered, except that classified evidence shall 
not be made available to him, Any explanation, rebuttal, 
or evidence presented by or in behalf of the applicant or 
petitioner shall be included in the record of proceeding. A 
determination of statutory ineligibility shall not be valid 
unless based on evidence contained in the record of proceeding. 
In exercising discretionary power when considering an applica- 
tion or petition, the district director or the officer in charge, 
in any case in which he is authorized to make the decision, may 
consider and base his decision upon evidence not contained in 
the record of proceeding and not made available for inspection 
by the applicant or petitioner, provided the regional commissioner, 
in his discretion, has concluded that such evidence is classified 
under Executive Order No. 10501 of November 5, 1953 (18 F.R. 
7049, Nov. 10, 1953), as amended, by Executive Order Nos. 10816 
of May 7, 1959 (24 F.R. 3777, May 12, 1959), 10901 of 
January 9, 1961 (26 F.R. 217, Jan. 12, 1961), 10964 of 
September 20, 1961 (26 F.R. 8932, Sept. 22, 1961), and 10985 
of January 12, 1962 (27 F.R. 439, Jan. 16, 1962), and that its 
disclosure would be prejudicial to the national security and 
safety. 


8 C.F.R. 214.3(g) 


Reporting requirements, Each approved school, upon 
receiving Service notification of arrival in the United States 
of a nonimmigrant student destined to that school, or Service 
notification of permission to attend the school, shall submit 
immediately to the office of the Service having jurisdiction 
over the area in which the institution is located a report, in 
writing, if the student fails to register personally at the 
school within 60 days of the time he was expected to do so. 

An immediate report shall also be made in the case of each 
nonimmigrant student who fails to carry a full course of study, 
fails to attend classes to the extent normally required, or 
terminates his attendance at the institution. The report 
shall be made on Form I-20B. 


8 C.F.R. 214.3(h) 


Review of school approvals. The district director 
shall review from time to time the approval accorded to 
schools in his district. The review shall be made to 
determine whether the school meets the eligibility 
requirements of paragraph (e) of this section and has com- 
plied with the reporting requirements of paragraph (g) of 
this section. Each school whose approval is reviewed may be 
required to furnish & currently executed Form I-17 as a 
petition for continuation of approval without fee together 
with the supporting documents specified in paragraph (b) of 
this section. The review may include interview of the 
school's authorized representative and consultation with 
the United States Office of Education. If upon completion 
of the review the district director finds that the approval 
should be continued, he shall so notify the school when 
Form I~17 was submitted as a petition for continuation of 
approval; otherwise, he shall institute proceedings to 
withdraw its approval in accordance with paragraph (3) of 
this section. 


8 C.F.R. 214.3(J) 


Withdrawal of approval. The approval of a school shall 
be withdrawn if it is no longer entitled to approval under 
section 101(a)(15)(F) of the Act, or under this part, for 
any reason including, but not limited to, the following: 

(1) Failure to submit reports required by paragraph (g) of 
this section; (2) issuance of Certificates of Eligibility, 
Forms I-20, to students lacking scholastic, financial, or 
language requirements; (3) failure to operate as a bona fide 
institution of learning; (4) failure to maintain a sound 
financial condition; (5) failure to employ qualified pro- 
fessional personnel, or (6) failure to maintain proper 
facilities for instruction. Whenever @ district director 
has reason to believe that an approved school in his district 
is no longer entitled to approval, he shall send it a notice 
of intention to withdraw the approval. The notice shall 
inform the school of the grounds upon which it is intended 
to withdraw its approval, and also shall inform the school 
that it may, within 30 days of the date of service of the 
notice, submit written representations under oath supported 
by documentary evidence setting forth reasons why the 
approval should not be withdrewn. After consideration of 
any representations submitted within such 30-day period, 


or any authorized extension thereof, the district director 
at the request of the school or at his own instance may re- 
quire that an authorized representative of the school appear 
for interview before an immigration officer. Prior to 
making his decision, the district director, in his discretion, 
may consult the United States Office of Education. The 
school shall be notified in writing of the decision. If the 
decision is to withdraw the approval previously granted, the 
school shall be notified of the reasons therefor and of its 
right to appeal in accordance with the provisions of Part 103 
of this chapter. : 
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